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(translated by Jasna GERIC) 

 

First of all, I would like to thank Professor Viola for the invitation to this major 

conference, which, as already highlighted by others, allows us to reflect on 

such a complex subject as predictive justice, which produces such contrasting 

"feelings" in those who approach it, ranging from fascination to rejection. 

Although of very topical interest today, due to its enormous potential, the issue 

of the possibility and the opportuneness of deciding disputes through 

mathematical models, using more or less sophisticated algorithms, has a long 

history and has been the subject of debate between great philosophers and 

jurists. 

Suffice it to say that Leibniz had already posed the problem of "synthetic 

calculation", i.e. the possibility of using information derived from precedents to 

gain exact or synthetic knowledge of probabilities. 

As a humble scholar of civil procedure, I would also mention an article 

published in 1931, in a journal of procedural law, by Piero Calamadrei, who 

stated that the assessment of a lawyer's responsibility for not lodging an 

appeal had to be based on available statistical data regarding the granting or 

dismissal of this legal remedy in our procedural system. 

The argument, therefore, is not new, but the difference today is that it is an 

issue that has to be addressed, at a time when progress in automation can 

help us achieve greater efficiency also in the justice system as a whole, for the 

purposes of both calculating legal risks and reducing the duration of 

proceedings. 

However, the approach to the problem in question - and Professor Viola has 

shown he is fully aware of this in his in-depth analysis – cannot ignore the 

drawbacks of leaving judicial decision up to an algorithm. 

Thus, it is undeniable, for example, that a "human" judge can make use of 

many more concrete elements to understand a case, compared to an 

"automated" judge, and, although it may be true that a sophisticated algorithm 

can help reduce discrepancies in information, the efficiency of the model would 

risk being reduced precisely because of the excessive information of a specific 

case, which would end up affecting the other parameters. 



 

 

Moreover, there is the problem of constructing reliable statistics  to predict 

future decisions by virtue of those made in the past, also with regard to the 

identification of the number of conforming precedents that can constitute, to 

use a term dear to statisticians, a "bank" large enough to predict a decision on 

a similar case. 

Beyond these and other technical limitations which, as such, can be overcome 

by careful construction of an algorithm, or, as Leibniz would say, through the 

graduation of the probability, it cannot be denied that the underlying issue is of 

an ideological nature, due to the apparent dichotomy between a "human" 

ruling and a "robotic" judgement, due to the far from irrelevant implications 

that this choice entails for the purpose of identifying decision making 

parameters and the use of the interpretative rules. 

Let me explain further. 

The possibility of defining a dispute on the basis of a mathematical model is 

founded, as Professor Viola underlined, on the Italian legal system, on the 

criteria of interpretation of the law, set by Article 12 of the preliminary 

provisions of the Italian Civil Code. 

However, these criteria can be used to "calculate" – in more or less specific 

terms that makes the system more predictive and reliable - only the 

reconstruction of a specific juridical case and the subsumption of it into law or 

into the  principles of the law system. 

On the other hand, there is the issue of decisions made on the basis of broader 

values deriving from the system as whole, and from the fundamental principles 

of the Constitution, which requires a ‘human’ judge to carefully assess the 

matter, an assessment that, by definition, is beyond the capabilities of any 

form of automation. I can mention, in reference to recent writings on the 

subject, a decision guided by the principle of "reason", by the principle of 

effectivity of jurisdictional protection. 

I would like now to link more concretely this modest contribution to the 

broader discussion and to the much more in-depth appraisals made in this 

prestigious forum. At present, it could be very useful, I think, to experiment 

with judicial decision models based on algorithms for some types of disputes, 

characterized by common factual elements, which once reconstructed, can be 



 

 

subsumed into "precise" juridical rules, preferably law codes (and, therefore, 

generally the object of interpretations consolidated over time). An effective 

example seems to me to be that of disputes concerning non-contractual 

liability. It is no coincidence that the need to reduce discrepancies for these 

disputes, both to make the judicial risk calculable and to implement the 

principle of equality pursuant to Article 3 of the Italian Constitution, has led to 

the spontaneous elaboration by Italian courts of scales for the uniform 

liquidation of non-patrimonial damage, which have then become a parameter, 

in this regard those of the Court of Milan clearly come to mind, for the control 

of legitimacy pursuant to Article 360 no. 3 of the Italian Code of Civil 

Procedure, given the well-established jurisprudential evolution in this direction. 

Coming back to a more general perspective, however, I would consider it 

illusory to think that disputes characterized by high complexity can be decided 

without the faculty of interpretation, due to their discretionary nature, due to 

the observed fallacy of the brocard “in claris non fit interpretatio”, which 

constitutes the proprium of a judge's activity, for it to be considered 

replaceable by a "machine". 

To illustrate this concept effectively, more than I am able to do, I like to refer 

first and foremost the admirable introduction to the Code Louis by Nicola 

Picardi, where, in his account of the contrasts between King Louis and the 

Parliaments of the Ancien Régime, he describes the delicate balance in the 

relationship between judge and the law mediated by interpretation in that 

conflict, which is also eternal and, therefore, historically relevant, between the 

model of a judge as a mere “bouche de la loi”, and on one of a judge who, 

through interpretation, "creates" law. As a matter of fact, in that introduction 

Picardi does not fail to remind us that any attempt to deprive a judge of 

interpretative power is doomed to failure, since "the truth is that it is not 

possible to veto or limit judicial interpretation: by the nature of things it ends 

up breaking through any barrier one wishes to impose, as is demonstrated also 

by subsequent historical experiences" (see PICARDI, Introduzione al Code 

Louis, T.I: Ordonnance civile 1667, in the series Testi e documenti per la storia 

del processo, edited by Picardi and Giuliani, Milan, 1996, XI ss.). 

And to conclude, I would ask myself and ask you one last question: if it is 



 

 

indisputable that the discretionary power of the judge cannot override 

arbitrariness and that, therefore, it is necessary, as argued by others, to 

identify “who controls the controller" and on the basis on which rules, to whom 

should we attribute the responsibility for a non-exact robotic decision? 

I thank you for your attention, hoping that we will all have the time, because I 

assume it will not take a short time, to have clearer answers to the complex 

issues discussed by Professor Viola in his book and in today's debate. 

 

 


